According to the inspector, the opening was 14 inches long,
14 inches deep, and 10 inches wide.  Measurements provided by
Climax were not significantly different.  This opening lay be-
tween the two railroad ties on either side of the metal throw
rod which opens and closes the switch.  The opening also accommo-
dates the bridle bar mechanism of the switch.

While Climax concedes that the opening existed, it adduced
testimony through one of its own safety inspectors, Mr. Kenneth
Johnston, that the switch openings were necessary to furnish
access to the switches to clean out debris.  Storke level rail-
road switches number about 100, according to Johnston, and only
a small number of, these are covered.  About half, however, do
not cross flume boards as does the one cited.  Those which are
covered, Climax's safety and health manager Dan Larkin testified,
are generally on curves or at other points where debris from the
loads of passing cars is likely to sift into the openings and
interfere with the switches' operation (Tr. 85).  Larkin main-
tained that it was "possible" but not "practical" to cover the
part of the switch openings between the tracks because the cover
would interfere with operation of the switches (Tr. 51-52).  He
acknowledged, however, that the part of the opening outside the
rails (between the throw lever and the nearer track) could be
covered {Tr. 68) .

The undisputed evidence showed that a second and somewhat
smaller opening existed in the flume boards near the opening for
the throw rod.  This opening was also about 14 inches long and
its width varied between 7 and 4 inches.  It, too, was 14 inches
deep.  Here it appeared that the flume board had simply been
broken (Tr. 36).  The relative location of the two openings is
shown plainly in the photograph received as government exhibit 1
and the sketch received as Climax's exhibit 2.

The inspector believed that the openings in the boards
presented a clear falling hazard to miners walking the flume
boards.  He testified that a walker's foot could easily enter
the opening causing a broken or sprained leg or foot (Tr. 18, 26)
Ke emphasized that the haulageway was not lighted except by the
miners' cap lights.  The uneven illumination source increased
the danger, he believed.  That the haulageway was not otherwise
lighted is not disputed.

Climax disagrees with the entire thrust of the inspector's
presentation insofar as the hazard was concerned.  Mr. Johnston
expressed great doubt that any part of a miner's body would
actually drop through one of the openings causing an injury. 3/

3/ The standard does appear to be aimed at hazards where a
worker may fall through (or partly through) a hole.  It does
not, that is to say, encompass mere tripping over objects or
at uneven spots.
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